STATE OF RHODE ISLAND SUPERIOR
COURT
PROVIDENCE, Sc.

THE RETIREMENT BOARD OF THE

EMPLOYEES RETIREMENT SYSTEM

OF THE STATE OF RHODE ISLAND

VS. ) C.A. NO. 99-0206

EDWARD D. DIiPRETE

DECISION
RODGERS, P.J. Beforethe Court are:

1) themotion of the defendant, Edward D. DiPrete, filed pursuant to Rule 59 of
the Superior Court Rules of Civil Procedure, seeking anew trial;

2.) themotion of aparty in interest, Patricia DiPrete, filed pursuant to Rule 59 of
the Rhode Idand Superior Court Rules of Civil Procedure, seeking a new trid;

3.) themotion of the plaintiff, Retirement Board, filed pursuant to Rule 62 of the
Superior Court Rules of Civil Procedure, seeking a stay of the return of Edward D.
DiPrete's contribution of $42,066.70, as ordered by this Court in paragraph 9 of its
judgment entered September 16, 1999.

EDWARD D. DIPRETE'S MOTION

The essence of the defendant Edward D. DiPrete s motion is that the Court

committed no less than 22 manifest errors of law in the Record and Judgment previoudy
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entered. The defendant, in his motion, incorporated by reference the arguments
previoudy raised in the various memoranda he filed with the Court during the course of
these proceedings, which memoranda were, in fact, consdered by this Court before
entering the various decisions and judgmentsit did.

Addressing the specific manifest errors of law claimed by the defendant, | find:

(1) This Court did not commit a manifest error of law when it denied the
defendant’s motion to dismiss pursuant to RCP 12(b)(7). Patricia DiPrete was not an
indispensable party to the action initiated by the Retirement Board of the Employees
Retirement System of the State of Rhode Idand.

(2) This Court did not commit a manifest error of law when it denied the
defendant’s 12(B)(6) motion to dismiss as to Count |l (Declaratory Judgment).

(3) This Court did not commit manifest error of law when it found that the
Retirement Board was not estopped from revoking the defendant’ s pension and retirement
benefits under the doctrine of Collatera Estoppel. Other than the Plea Agreement entered
into evidence, which spoke to forfeiture - not revocation, there was no testimony nor
document presented which proved that the Attorney General or the Superior Court
promised the defendant there would be no revocation of his pension benefits in

consderation for his plea of Guilty.



(4) This Court did not commit manifest error of law in ruling that the defendant’s
plea agreement and his waiver of his claim for attorney fees because of
prosecutorial misconduct were not sufficient facts to allow the Court, pursuant to
36-10.1-3 (¢)(2)(Vv), to grant to the defendant al or part of the retirement or other benefits
which he sought. As this Court stated in its April 29, 1999 decision, “Justice is due not
only the defendant, but the citizens of this State as well”.

(5) This Court did not commit a manifest error of law in its application of the
“show cause” section of the PEPRRA.

(6) This Court did not commit a manifest error of law in finding that the doctrine
of resjudicata did not bar the revocation of the defendant’s pension. Other than the Plea
Agreement, which spoke to “forfeitures’, no evidence was presented which proved that
the issue of pension and retirement benefits was considered by Justice Darigan when he
Imposed sentence.

(7)  This Court, for the reasons indicated in paragraph (3) and paragraph (6) of
this decision, did not commit a manifest error of law, nor did it abuse its discretion in
finding that the doctrine of Equitable Estoppel did not prohibit the Retirement Board from

revoking the defendant’ s pension and retirement benefits.



(8) This Court did not commit a manifest error of law in its interpretation and
application of 36-8-20 Tax Qudification Act.

(90 This Court did not commit a manifest error of law in denying the defendant’s
motion for a Protective Order pertaining to the Retirement Board's Request for
Admissions.

(10) This Court did not commit a manifest error of law in drawing an inference of
substantial monetary |0oss because of the defendant’ s refusal to respond to the permissible
Request for Admissions regarding the facts surrounding the 18 criminal acts he pled guilty

to. Such an adverse interest is permissible under the holding of Tona Inc. v. Evans, 590

A2d 873.

(11) This Court did not draw an adverse inference based on the defendant’s claim
of attorney-client privilege and husband-wife privilege. The Court did draw an inference
adverse to the defendant because of his failure to respond to the written request for
thirty-one (31) admissions about his conduct. None of the questions presented to the
defendant pursuant to RCP 36 implicated an attorney-client relationship or a husband-wife
relationship. The 31 requests, which are appended to this decision, specifically asked
whether the “defendant admitted” in his plea before Justice Darigan certain enumerated

facts. The answer caled for asmple Yes or No answer. 1n no event



did any of the requests seek any information, directly or indirectly, about which the
defendant communicated with his attorney or with his wife.

(12) This Court did not commit a manifest error of law in drawing an inference
that the monetary loss equaled or exceeded $300,000.00. The Request for Admissions
which the defendant refused to answer, and for which no privilege existed to refuse to
answer, identified the various counts in the Indictment to which the defendant pleaded
Guilty for “taking bribes’. The amount identified by the Retirement Board in its Request
for Admissions totaled $303,420. It was not a manifest error of law to draw such
inference.

(13) Based on Mr. Railly’s testimony, the Court properly found the defendant
would have been indigible to callect his pension in 1991, absent the six years he served as
Governor.

(14) This Court lawfully and properly revoked the defendant’s pension for the 17
Y2 years he served as a public official in the City of Cranston.

(15) This Court did not commit manifest error of law in ruling that the defendant
did not sustain his burden on the affirmative defenses pleaded.

(16) This Court did not commit a manifest error of law when it refused the request

of the defendant to assign blame for the defendant’ s dilemmato the State: As



this Court stated in its decison of April 29, 1999, “The misconduct of those who
prosecuted DiPrete pae in comparison to his criminal activity.”

(17) There was no evidence presented to this Court that the defendant incurred
1.2 million dollars in lega expense incurred solely on account of prosecutorial
misconduct.

(18) The PEPRRA is not a crimina statute and was not applied to the defendant
in this civil action so as to violate the Ex Post Facto clauses of the Federal or State
Congtitution.

(19) Asthis Court stated in its decision of April 29, 1999, the Pension Revocation
and Reduction Act is not unconstitutional on its face, nor as it applies to this defendant.

The August 6, 1996, amendment simply gave to the sentencing judge the authority to

revoke or reduce the benefits of a retired public official or public employee for those
offenses that occurred after August 6, 1996. Under the provisions of the origina Act
(1992), the Retirement Board had to file a separate civil action in the Superior Court to
revoke a public employee or public officia’s pension who, after anuary 1, 1993, is
convicted of or pleads guilty to any crime related to his public office.
That is exactly what the Retirement Board did in this action. The Court did not commit a
manifest error of law when it gpplied the 1992 Act to the circumstances of this case.

(20) This Court did not commit a manifest error of law in its interpretation and

application of 36-8-20.



(21) This Court did not commit a manifest error of law in its interpretation of the
Agreement asto Fina Determination of Tax Liability.

(22) The Judgment entered on September 16, 1999, which incorporated prior
decisions of this Court of April 29, 1999, June 2, 1999, and September 16, 1999, followed
the applicable law and was based upon the clear weight of the evidence presented at tria
and all reasonable inferences that could be drawn from the evidence presented, or lack of
evidence presented, at tridl.

PATRICIA DIPRETE’'S MOTION

The essence of Patricia DiPrete’'s motion is that a new trial should be granted to her
based 3 errors of law in the judgment that are manifest on the face of the record.
Addressing the specific manifest errors of law, as claimed by Peatricia DiPrete, | find:

1) This Court did not commit a manifest error of law in its interpretation of

Belanger v. Cross, 488 A2 410 (R.1. 1985). The questions put to Edward DiPrete (see pg.

3 of June 2, 1999 decison) when called as a witness at trial by the Retirement Board in
defense of the petition of Patricia DiPrete for all or part of her husband’'s pension and

retirement benefits were presented in such language as not to implicate any privilege

againgt saf-incrimination. The mere assertion by one of the privileges is not dispositive of

its existence. Further, even if no inference had been drawn adverse to the interest of
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Patricia DiPrete because of the failure of her husband to answer the questions
propounded, she still had the burden of proving by the fair preponderance of the evidence
presented that she lacked sufficient resources to care for herself and was in financial need
of the requested pension. This she failed to do.

2.)  This Court did not commit manifest error of law when it found that she was
not otherwise entitled to her husband's pension. First, there was sufficient evidence
presented which allowed the Court to find that Edward Diprete did not perform the
requisite number of years of honorable service to qualify for a pension. Secondly,
because of his dishonorable service, this Court was not only justified - but compelled - to
revoke whatever pension he was entitled to in its entirety. Since he was not digible to
receive a pension, as his spouse - innocent though she may be - she cannot collect
something that he is not entitled to.

3.) Further, even if she were entitled to clam all or part of the pension, she has
falled to sustain her burden of proving financial need, especialy when one considers the
evidence presented as to the value of the red estate owned jointly and the interest of her
husband in Frank DiPrete Realty Co., Inc..

MOTION TO STAY

The Retirement Board has filed a motion to stay the judgment ordering the return of
Edward DiPrete's contribution of $42,066.70 and the defendant, Edward DiPrete, agrees

that his contribution may be held by the Retirement Board pending appeal. The issue to
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be decided is whether the Retirement Board must pay interest from the date of this
Court’s entry of judgment in favor of Edward DiPrete for the return of his contribution of
$42,066.70 until its actua return if, on appeal, the Supreme Court affirms the judgment of
the Superior Court. To the extent this Court is now required or permitted to decide the
issue, | would find that the defendant, Edward DiPrete, would be entitled to the
post-judgment interest, as set forth in 9-21-10 of the General Laws of the State of Rhode

|dand.

Counsdl shall prepare and submit a judgment consistent with the decision.



